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Trade Conflicts with Side Effects

Conclusions and recommendations of the study by Prof. Gabriel Felber-

mayr, Ph.D. and Prof. Christoph Herrmann, LL.M.1

With regard to the commercial policy measures against the EU already taken or planned by the US 

Administration, a strict distinction must be made between retaliatory duties authorised by the Dispute 

Settlement Body (DSB) or additional duties justified on the basis of WTO/GATT exceptions, and (poten-

tially) illegal additional duties that have no or, at best, an unclear basis in WTO agreements. 

As the case of WTO-authorised additional duties imposed by the United States in response to subsidies 

to the European aircraft manufacturer Airbus has shown, more than one third of German and around two 

thirds of European exports to the US affected by these measures are outside the aircraft sector. Especially 

the food sector has been adversely affected, and here primarily beverages such as liqueurs, whisky or 

wine. In Germany, the impact also extends to the tool making industry. The volume of German exports 

to the United States that are directly affected is almost two billion euros. 

The option to modify the schedule of products subject to additional duties and increase the rate of duty 

from the current 15 to 25 per cent to 100 per cent at any time means that the dispute has created con-

siderable uncertainty for all exporters to the United States. The result is a reduction in export activity, 

although this is hard to quantify precisely because a causal link cannot be established. 

Trade disputes within and outside the WTO framework are on the rise around the world. The EU itself is 

also making increasing use of commercial policy instruments to pursue its interests in foreign, industrial, 

security, environmental and human rights policies. This raises the probability that European exporters 

– who are often affected randomly and coincidentally – will face difficulties. They are the ones who face 

losses – and yet the EU’s commercial policy measures benefit either the European Union as a whole or 

selected other industries or sectors, raising the issue of compensation by national governments or the 

EU itself. 

The substantial losses incurred by German exporters as a result of US customs measures, whether in 

compliance with or in breach of WTO law, do not result in any claims for damages or compensation 

based on state liability (illegality liability) or sacrifice (legitimacy liability) against the United States, the 

European Union or the Federal Republic of Germany. Thus the instrument of compensation would have 

the advantage of giving the EU more credibility in international trade disputes or when using commercial 

policy instruments to pursue other objectives. The establishment of a compensation instrument would 

1 The study „Handelskonflikte mit Nebenwirkungen – Zur Entschädigung Unbeteiligter bei der Verhängung von 

Strafzöllen“ was published in German in Mai 2020. A full English translation will appear in July 2020.
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also rebalance the current asymmetry with system rivals such as the United States or China, which have 

such instruments. 

For this reason, the use of independent compensation mechanisms based on national or EU law should be 

considered. The first option (a basis in national law) requires modifications to the soft law that clarifies 

Article 107 (3) of the TFEU, i.e. the IPCEI Communication. Because of the limited scope of the existing 

European Globalisation Fund, the second option (a basis in EU law) assumes the establishment of a new 

EU fund under secondary legislation. If, for reasons of cohesion and competition, the European alternative 

is preferred to a national solution, the technical legal structure of a compensation fund for companies 

domiciled in the EU that suffer losses in the execution of the Common Commercial Policy through no 

fault of their own would have to observe the limits of WTO law – which can be considered surmountable.


